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YELLOWSTONE RIVER COMPACT COMMISSION
821 EAST INTERSTATE AVENUE
BISMARCK, NORTH DAKOTA 58501

Honorable Mike Sullivan
Governor of the State of Wyoming
Cheyenne, Wyoming 82001

Honorable Stan Stephens
Governor of the State of Montana
Helena, Montana 59620

Honorable George Sinner
Governor of the State of North Dakota
Bismarck, North Dakota 58501

Dear Sirs:

Pursuant to Article III of the Yellowstone River Compact
(Compact) the Commission submits the following fortieth annual
report of activities for the period ending September 30, 1991.

Members of the Yellowstone River Compact Commission (Commission)
convened a conference call meeting on March 20, 1991, to discuss
items of interest. 1In attendance were W. F. Horak, Jr., Federal
Representative; Gordon W. (Jeff) Fassett, Representative for the
State of Wyoming; Gary Fritz, Representative for the State of
Montana; Joe A. Moreland, Recording Secretary; and Sue Lowry,
Wyoming State Engineer’s Office.

Mr. Horak reviewed the recent developments related to the
Federal Representative’s inability to cast deciding votes on matters
of disagreement between the State Representatives. He stated that
the Federal Representative had been advised in 1986 by the Field
Solicitor that the Compact was unambiguous about the Federal
Representative’s role in voting on such issues, but that the U.S.
Geological Survey had not wanted the Chairman at that time to vote
on issues of controversy. He commented that Gary Fritz formally re-
quested an opinion from the current Chairman regarding the role of
the Federal Representative. In his 1letter to the Chairman, Mr.
Fritz had stated that Montana was prepared to ask the Director of
the Geological Survey to appoint an alternate Federal Repreésentative
with voting authority if the current Chairman was unable to fulfill
the role outlined by the Compact. Mr. Horak stated that Mr. Fritz’s

position was clear but that he wanted to know Mr. Fassett’s view
before taking further action.
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Mr. Fassett responded that Wyoming agreed that the Federal
Representative must have the authority to cast votes on issues of
disagreement. He also stated that the States have an obligation to
develop a process to ensure that issues brought before the
Commission for resolution are thoroughly examined first by the State
Representatives.

Mr. Fassett and Mr. Fritz stated that the District Chief of
North Dakota is uniquely qualified to serve as Chairman and Federal
Representative on the Commission. They agreed to draft a letter to
the Director stating their desire to retain the current Chairman,
but requesting that he be granted authority to vote on issues of
disagreement. They also affirmed the need to develop a process to

prevent frivolous matters from being brought to a vote of the
Commission.

Mr. Fritz reported that a compact between Montana and the
Northern Cheyenne Indian Reservation was imminent. He stated that
the compact was designed to avoid any conflict with the Yellowstone
River Compact. He suggested that Ms. Lowry meet with Glen McDonald
(Montana Department of Natural Resources and Conservation) to ensure
that Wyoming is not adversely affected by the agreement.

Mr. Fassett stated that Wyoming is very interested in the nego-
tiations and requested a copy of the draft compact.

Mr. Fritz stated that the final draft would be available in
about one week and that a public hearing would be held during the
week of April 9, 1991. He offered to discuss the implications of
the compact with the Wyoming congressional delegation before it is
presented to the U.S. Congress for authorization.

The members discussed the need for a spring meeting of the
Commission and agreed that such a meeting was not necessary.

The Commission held its annual meeting in Sheridan, Wyoming, on
December 16, 1991. Mr. Gordon W. (Jeff) Fassett, Wyoming State
Engineer, the designated Representative for Wyoming; Mr. Gary Fritz,
Administrator, Water Resources Division, Montana Department of
Natural Resources and Conservation, the designated Representative
for Montana; and Mr. W. F. Horak, Jr., U.S. Geological Survey, the
designated Federal Representative and Chairman, were present.

Others present included:

Craig Cooper, Wyoming State Board of Control, Riverton, Wyoming;

Keith Kerbel, Montana Department of Natural Resources and
Conservation, Billings, Montana;

Sue Lowry, Wyoming State Engineer’s Office, Cheyenne, Wyoming;

Rebecca L. Mathisen, Wyoming State Engineer’s Office, Cheyenne,
Wyoming;

Glen McDonald, Montana Department of Natural Resources and
Conservation, Helena, Montana;

Joe A. Moreland, U.S. Geological Survey, Helena, Montana;
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Jill Morrison, Powder River Basin Resource Council, Sheridan,

Wyoming;

Michael Whitaker, Wyoming State Board of Control, Sheridan,
Wyoming;

Milo Vukelich, Wyoming Attorney General’s Office, Cheyenne,
Wyoming;

Bruce Yates, HKM Associates, Sheridan, Wyoming.

Mr. Horak called the meeting to order at 10:30 a.m. and intro-
duced members and representatives. The following items of business
were discussed:

1. BUDGET:

Mr. Moreland reported that the budget for fiscal year 1991 was
$39,500, which covered the cost of operating four streamflow-gaging
stations specified in the Compact, plus preparation of the annual
report. Work was funded through cooperative agreements whereby
Montana and Wyoming each contribute one-quarter of the cost and the
U.S. Geological Survey contributes one-half of the cost. Mr.
Moreland reported that additional expenses incurred to rebuild a
cableway at the Clarks Fork Yellowstone River gaging station at
Edgar, Montana, were provided by the U.S. Geological Survey. He es-
timated that costs for the program for the current year would be
$40,700. Projected inflationary rates of 5 percent per year would
result in total costs of $42,900 for fiscal year 1993 and $45,200
for fiscal year 1994.

2. STREAMFLOW AND RESERVOIR REPORT:

Mr. Moreland distributed tabular summaries and graphical dis-
plays of streamflow records and reservoir contents for the water
year ending September 30, 1991. Annual streamflow was normal in
three of the four monitored tributaries to the Yellowstone River.
Flow in the Powder River as measured at the gaging station near
Locate, Montana, was 76 percent of long-term average. Flow in the
Clarks Fork Yellowstone River at Edgar, Montana, adjusted for diver-
sions to the Whitehorse Canal, was 728,100 acre-feet. Flow in the
Bighorn River above Tullock Creek, near Bighorn, Montana, adjusted
for change in contents in Bighorn Lake minus flow in the Little
Bighorn River near Hardin, Montana, was 2,783,000 acre-feet. Flow
in the Tongue River at Miles City, Montana, was 302,100 acre-feet.
Flow in the Powder River near Locate, Montana, was 321,200 acre-
feet.

Reservoir contents at the end of the water year for reservoirs
completed before 1950 were: Bull Lake, 84,940 acre-feet; Pilot
Butte Reservoir, 13,230 acre-feet; Buffalo Bill Reservoir, 275,000
acre-feet; and Tongue River Reservoir, 20,080 acre-feet. Reservoir
contents at the end of the water year for reservoirs completed after
1950 were: Boysen Reservoir, 646,900 acre-feet; Anchor Reservoir,
610 acre-feet; and Bighorn Lake, 1,046,000 acre-feet.

Mr. Moreland reported that three sets of concurrent measurements
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were made on the Clarks Fork Yellowstone River to document differ-
ences in streamflow at the current gaging station at Edgar and the
discontinued downstream gaging site near Silesia. The Compact
states that the point of measurement for the Clarks Fork Yellowstone
River shall be below the last diversion from Clarks Fork above Rock
Creek.

Originally, the U.S. Geological Survey operated a gaging station
at Edgar about 6 miles upstream from the mouth of Rock Creek.
Between the gaging site and the mouth of Rock Creek, the Whitehorse
Canal diverts a significant amount of water from the Clarks Fork.
In addition, substantial inflow occurs between the gaging site at
Edgar and the measurement point specified by the Compact. A major,
but unknown, portion of the inflow is thought to be irrigation
return flow from lands irrigated with water from the Rock Creek
drainage--not part of the Clarks Fork Yellowstone River basin in-
cluded in the Compact.

In the early years of the Compact, annual estimates of diver-
sions to the Whitehorse Canal were reported, but no adjustments were

made to the streamflow records. During the 1late 1960’s many
measurements of streamflow were made near the mouth of Rock Creek in
an attempt to document the quantity of intervening inflow. Results

were inconclusive and the Commission decided to relocate the gaging
station to a site near Silesia downstream from the Whitehorse Canal.

The alternative measuring site, known as Clarks Fork Yellowstone
River near Silesia, was established in 1969 and operated until 1986.

No adjustments to the measured flow were made to account for irriga-
tion return flows from Rock Creek irrigation. 1In 1986, severe bank
erosion threatened the gaging station and, with concurrence from the

Commission, the U.S. Geological Survey reestablished the gaging sta-
tion at Edgar.

From 1986 to the current year, diversions to the Whitehorse
Canal have been measured and subtracted from the recorded flow at
Edgar to provide the information specified by the Compact.
Consequently, three periods of record exist for the Clarks Fork
Yellowstone River and none are equivalent. The period 1921 through
1969 has record for the station at Edgar with no adjustments for
canal diversion. The period 1970 through 1985 has record for the
station near Silesia downstream from the diversion to Whitehorse
Canal and inflow from Rock Creek irrigation. The period 1986 to
present has record for the station at Edgar adjusted for diversion

to the canal, but without adjustment for intervening inflow from ir-
rigation.

The three sets of concurrent measurements at the Edgar and

Silesia gaging sites showed the following rates of inflow after
diversions to Whitehorse Canal were accounted for:

1. Septsmber 5, 1991: 52 ft3/s when flow at Edgar was 164
ft3 /s.

2. October 1991: 59 ft3 /s when flow at Edgar was 561 ft3/s.

4,
3. Octo?er 16, 1991: 39 ft3/s when flow at Edgar was 456
ft° /s.
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Diversions to Whitehorse Canal ranged from 12 to 20 ft3/s during
the period of concurrent measurements.

Mr. Moreland reported that bank erosion at the Clarks Fork
Yellowstone River gaging site at Edgar required relocation of
cableway anchors during the 1991 water year. New anchors were in-
stalled to eliminate hazardous conditions. Funding for the
rehabilitation work was obtained from the U.S. Geological Survey’s
Collection of Basic Records program. Cost of the work was about
$6,000.

Mr. Moreland briefly discussed the increasing difficulty in ac-
quiring stage information at the Tongue River at Miles City gaging
station during periods of low flow. The main low-flow channel has
migrated across the river bed and is now located a considerable dis-
tance from the gaging station. A more suitable site where the
stream channel is more constrained may exist a short distance
downstream from the current gaging station. The alternate site will
be inspected during high-flow conditions in the spring of 1992 to
determine if relocation of the gaging station is feasible. If
relocation is considered advisable and feasible, a proposal to es-
tablish an alternate gaging site will be presented to the Commission
at the next annual meeting. Cost of relocating the site may be
$6,000-$8,000.

Mr. Horak commented that the U.S. Geological Survey plans to
remove mercury manometers from all gaging stations by 1997 and ad-
vised the State Representatives that some cost may be involved to
install alternate monitoring and recording instrumentation. All
four gaging stations operated in support of the Compact are cur-
rently equipped with mercury manometers, which will be replaced as
part of the nationwide conversion. Mr. Moreland stated that the
schedule for conversion and the funding mechanism to acquire and in-
stall replacement instruments are still uncertain.

3. FEDERAL MEMBER’S VOTING STATUS:

Mr. Horak reported that the position of the U.S. Geological
Survey on the issue of the Federal member’s voting status has not
changed since the matter was discussed at the 1986 annual meeting.
No U.S. Geological Survey employee will be able to cast tie-breaking
votes on any issue brought to a vote before the Commission. It was
noted that each of the State Representatives has had discussions
with the Chief Hydrologist of the U.S. Geological Survey, Philip
Cohen. Mr. Horak asked the Representatives to comment on their cur-
rent positions.

Mr. Fritz reported that he had discussed his concerns with the
Chief Hydrologist on two occasions. Mr. Cohen had stated that the
U.s. Geologial Survey has always maintained a position of
neutrality, which could be compromised if the Federal member were
asked to cast a tie-breaking vote by the Commission. Mr. Fritz
stated that he reaffirmed Montana’s position that the Federal member
was viewed as an important and integral part of the Commission and
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not as a U.S. Geological Survey employee.

Mr. Fassett reported that he also had discussed the issue with
the Chief Hydrologist and the conversation followed essentially the
same lines of discussion. He stated that Mr. Cohen had expressed
concern that cooperative relationships with Montana and Wyoming
might be strained if the Federal member were forced to side with one
State against the other by casting a deciding vote on a controver-
sial issue. Mr. Cohen had stated that the only way to avoid placing
the U.S. Geological Survey in a position that might strain coopera-
tive relationships and threaten the Survey’s long-standing tradition
of neutrality would be to abstain from all tie-breaking votes.

Mr. Fassett reaffirmed Wyoming’s opinion that the U.S.
Geological Survey representative is uniquely qualified to serve as
an arbitrating official on technical issues related to the Compact.
He stated that U.S. Geological Survey membership on the Commission
has afforded the Survey an opportunity to develop strong cooperative
ties with both Montana and Wyoming. He cited the recently completed
study of water-quality trends in the Powder River Basin as an ex-
ample of investigative hydrology that resulted from the Survey’s
familiarity with technical problems in the area. He expressed con-
cern that replacement of the Federal member with a non-U.S.
Geological Survey representative could ultimately erode the Survey’s
traditional stature as technical experts knowledgeable in local
hydrologic issues to a position of providers of basic hydrologic in-
formation.

Mr. Fritz stated that Montana would like to continue discussions
with the Chief Hydrologist to explore options for conflict resolu-
tion and hopefully retain the traditional U.S. Geological Survey
involvement in Commission activities. He commented that he would
ask Mr. Matt McKinney (Montana Department of Natural Resources and
Conservation) to prepare a draft paper on conflict resolution for
the Commission. Mr. Fritz and Mr. Fassett agreed to consider the

issue further and advise Mr. Horak of their decision on how to
proceed.

4. INTERSTATE WATER MARKETING:

Mr. Fassett reported that Wyoming had conducted a test release
of water from the DeSmet Reservoir to determine if an interstate
sale of water to a Montana water user would be feasible. He stated
that any sale of water in excess of 1,000 acre-feet would have to be
approved by the Wyoming State legislature. Approval would require

at least a year. The Wyoming State Engineer would have to make the
request.

Mr. Whitaker reported that the test release yielded inconclusive
results. U.S. Geological Survey gaging stations did not function

properly during the release period and gate problems resulted in
variable release rates.
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5. WYOMING WATER DEVELOPMENT COMMISSION ACTIVITIES:

Mr. Fassett reported on several Water Development Commission
projects, including the Greybull Valley Dam, Sheridan Area Water
Supply project, Adelaide enlargement, and the Middle Fork project.

The Greybull Valley Dam project would have a 40,000 acre-foot
capacity, would capture surplus water, would provide supplemental
water, would not be used to irrigate new lands, and would be used to
minimize daily fluctuations in flow. Mr. Fassett reported that the
project sponsors may request construction funds in 1993.

The Sheridan Area Water Supply project involves potential en-
largement of existing storage facilities and a new distribution
system. Increased storage capacity would be about 2,000 acre-feet.

The Adelaide project in the Shell Creek drainage involved a
$2.4 million enlargement of an existing storage facility. The
project has been completed.

Mr. Fassett reported that the Middle Fork project is still on
the Wyoming Water Development Commission’s list but that no work has
been performed recently.

6. MISCELLANEOUS INFORMATION:

Mr. Fassett provided an update on coal-bed methane activities.
He stated that the interest in methane production from shallow coal
beds in Campbell County has waned in recent months. The projects
encountered a considerable volume of ground water that altered the
economics of development. Local water users continue to express
concern about the potential impacts of dewatering aquifers that are
currently used for domestic and stock supplies. He stated that
Wyoming has a task force comprised of State and Federal repre-
sentatives that meets quarterly to review the status of methane
production from coal beds. Mr. Fritz stated that Montana is not op-
posed to production but has asked the U.S. Bureau of Land Management
to monitor impacts closely. Large-scale developments would require

a comprehensive Environmental Impact Assessment that would address
Montana’s concerns.

Mr. Fassett reported that the Clarks Fork Wild and Scenic Rivers
designation has been finalized. The U.S. Forest Service has 5 years
to quantify instream flows necessary to preserve the wild and scenic
character of the 25-mile reach of river. Wyoming will issue in-
stream flow rights but they will not be Federal reserved water

rights. He anticipates that the requested flows will be a substan-
tial part of the annual flow.

Mr. ngsett reported that the Buffalo Bill Dam rehabilitation
project is nearing completion. The only work remaining involves
completion of recreational facilities and final cleanup. Mr. Fritz
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asked if operation procedures for the expanded facilities were in-
cluded in the Federal 1legislation for the project. Mr. Fassett
explained that Wyoming controls the enlargement portion of the
facilities and will be responsible for maintaining minimum flow.
The Wyoming Game and Fish Department will conduct studies to deter-
mine minimum flow requirements. Mr. Fritz requested a copy of the
operating agreement to review. Montana 1is currently negotiating
with the U.S. Congress on the issue of operation of the Tongue River
Dam and is interested in Wyoming’s approach to retaining State
responsibility for maintaining minimum flows.

Mr. Fassett reported that Wyoming and the Wind River 1Indian
Reservation are continuing 1litigation over conversion of water
rights. The courts have granted the tribes control of water but
Wyoming has argued that control does not give the tribes the right
to convert reserved water rights to uses unrelated to the purposes
for which the rights were established. Mr. Fassett stated that the
issue will likely require a U.S. Supreme Court ruling.

Mr. Fassett reported that the Little Big Horn Project is
proceeding. Studies are wunderway for various permits for the
project. Foreign investors have expressed continued interest in the
project and a market for peaking power still looks promising.
Developers will have about 2-3 years to obtain a license for the
project after permits are issued.

Mr. Fritz reported that the Northern Cheyenne compact has been
approved by the Montana legislature. Federal legislation has been
introduced to approve and implement the compact. The compact in-
cludes a funding mechanism to increase storage capacity in the
Tongue River Reservoir. The U.S. Departments of Justice and the
Interior have expressed some opposition to the agreed funding
mechanism, but Montana is confident that the project will be ap-
proved. Montana plans to proceed with preparation of an
Environmental Impact Statement to avoid future delays in the
project.

Mr. Kerbel reported that Montana’s general adjudication of
water rights is proceeding. Work in the Clarks Fork Yellowstone
River basin has been essentially completed. A temporary preliminary
decree on 3,000 water rights will be issued in 1992. Mr. Fassett

requested that Wyoming be notified when decrees are issued by the
Montana Water Court.

Mr. Fassett reported that the request for water rights for the
Pennoyer Ditch project has been essentially completed in conformance
with the Compact rules for interstate ditches. He stated that the
issue was ready for action by the Commission. Ms. Lowry stated that
the project, which involves about 165 acres, has been reviewed by
both Montana and Wyoming. She will submit notes, maps, and other
relevant material to the Commission for final action.
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A new permit application has been filed for the McCarthy ditch.
The project will involve multiple diversions to irrigate 1land in
Wyoming and Montana.

The Commission representatlves agreed to handle Pennoyer Ditch
request via a phone meeting in the near future. The representatives
agreed to await completion of Mr. McKinney’s draft report on con-
flict resolution before deciding on the need for a spring meeting.

Having no other business, the meeting was adjourned at 2:20
p.m.

Respectfully submitted,

Gordon W. Fasg
Commissioner

Wyoming

s N

William F. Horak, Jr.
Federal Representative




